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During the passage of the Civil Partnership Act 2004 and the Marriage (Same Sex
Couples) Act 2013, members of the UK Parliament debated not only whether samesex couples should be able to have their relationships legally recognized but also the specific means by which these relationships should be registered or solemnized. A recurring theme of these debates concerned the types of spaces in which same-sex couples should or should not be legally permitted to register a civil partnership or solemnize a marriage and, when doing so, the nature of the words that must or must not be spoken. These spatial and illocutionary aspects of law 1 have been and continue
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to be important because they provide the primary means by which differences between same-sex and opposite-sex couples are maintained. Most crucially, these aspects of law enable organized religions to exclude same-sex couples from spaces and practices that are open to opposite-sex couples for the purpose of solemnizing marriage.
This article examines how the spatial and illocutionary aspects of marriage law have been utilized by those with a religious hostility to homosexuality to influence the shape of English statute law relating to same-sex civil partnership and marriage in ways that enable discrimination against same-sex couples to persist. 2 We argue that the primary reason that religious-based arguments have been able to successfully influence the law, within a legislative environment that many argue is characterized by the progressive marginalization of religion, 3 is because such arguments rely upon historically entrenched distinctions between the spatial and illocutionary requirements for solemnizing Ôcivil marriageÕ and Ôreligious marriageÕ. 4 By invoking these historical distinctions between secular and sacred marriage and presenting them as seemingly incontrovertible and unassailable, religious opponents of same-sex partnership recognition have been able to exercise significant authority during the passage of successive legislation in the UK Parliament. We begin the article therefore with an overview of these historical aspects of English law, before going on to show how they have been systematically deployed in order to maintain inequalities between same-sex and opposite-sex couples. We conclude by arguing that, in light of widespread religious hostility to same-sex marriage, equality on the grounds of sexual . 3 This form of argument is critically discussed, for example, in P. Johnson and R.M. Vanderbeck, Law, Religion and Homosexuality (2014). 4 As we explain below, the distinction between ÔcivilÕ and ÔreligiousÕ marriage denotes only a difference in the mode by which a marriage is solemnized rather than a difference in the legal status of the marriage contract itself. The English courts have long held that, Ô[t]o the law there is only one contract of marriage. It may be solemnized in a church by the parish clergyman with the rites of the Church of England, the parties thereto being persons holding the tenets of that Church, or it may be made before a registrar (who is a purely civil official), the parties thereto being of no religious belief whatever. The result is one and the same in every respect known to the lawÕ (R v Dibdin [1910] 57, Fletcher Moulton LJ 114). The fact that a marriage solemnized by means of a civil or religious ceremony results in the same legal contract has been used by religious opponents of same-sex marriage to contest proposals to allow same-sex couples access to Ôcivil marriageÕ (see n. 96).
orientation in respect of the solemnization of marriage may only be achievable by legislative means that would involve significant changes to English law. Overall, the article contributes to wider debates regarding how particular forms of discrimination based on sexual orientation by religious individuals and groups are negotiated, accommodated and legitimized, an issue that is of growing concern in diverse international jurisdictions where same-sex marriage has been legalized or is being debated.
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SPATIAL AND ILLOCUTIONARY ASPECTS OF ENGLISH MARRIAGE LAW SINCE 1753
In this section, we examine the historical development of English statute law in respect of the requirements that it places on where marriages can be solemnized and the words that must be spoken by the parties being married. We trace the development of statute law since 1753 (the year that the Parliament of Great Britain passed an Act 6 that Ôput the law of marriage in England and Wales on a statutory basisÕ 7 ) in order to demonstrate how it has been characterized by continual contestation over the spatial and illocutionary requirements for solemnizing marriage. An understanding of this history is important because, as we will show, it has given rise to a legal landscape that provides the foundation for enabling discrimination against same-sex couples to continue in the contemporary period.
When Parliament passed the Act of 1753, its chief aim was to address the Ôgreat mischiefs and inconvenienciesÕ that were said to Ôhave arisen from clandestine The requirement that marriages be solemnized in a Church of England church or chapel was significantly changed by an Act of 1836. 16 This Act made it possible for a building that was certified as a place of religious worship to be registered for the purpose of solemnizing marriages therein, providing that this was supported by at least twenty householders who had used the building for at least one year as their 1836 created the requirement that in some part of any marriage ceremony adopted in a registered building, each of the parties to be married must speak a prescribed set of declaratory and contracting words. 19 The Act of 1836 also made provision for those couples who did not wish to marry in a Church of England church or a registered building to have their marriage solemnized at the office of a superintendent registrar.
The introduction of Ôcivil marriageÕ came with the requirement that the parties to be married must each speak the same declaratory and contracting words required for the solemnization of marriage in a registered building.
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The Act of 1836 therefore established three principal spaces in which couples could marry: Church of England churches or chapels, registered buildings (places of worship other than those of the Church of England) and register offices. It further established two modes of speech that those wishing to contract marriage must engage in: the words required by the Church of England for marriage according to its rites, and the words required by the state for marriage in registered buildings or register offices. 21 At the point that Parliament created this framework for the solemnization of marriage, its most contentious element was the opportunity it afforded individuals to contract a marriage in a register office without any religious ceremony. There was strong opposition in the House of Commons to this on the basis that it Ôseparated the contract of marriage from what it always had previously in this country, the sanction of a religious ceremonyÕ. 22 One MP argued that, building Ôaccording to such form or ceremony, not being the rites or ceremonies of the Church of England or the Church in Wales, as the persons to be married shall see fit to adoptÕ. 40 Similarly, in 1983 provision was made to enable marriage to be solemnized according to religious rites in respect of persons who were housebound or detained. 41 The spaces in which marriage could be solemnized by civil ceremony were also significantly expanded in 1994 when legislation enabled marriage to be ). As we demonstrate below, these provisions were included in order to imbue the process of civil partnership registration with spatial and illocutionary characteristics that were different to those associated with the solemnization of marriage.
The basis for the prohibitions in the Civil Partnership Act 2004 relating to religious premises and religious services can be found in the governmentÕs response to the public consultation on civil partnership that took place in 2003. 51 This consultation generated considerable opposition from churches and other religious organisations.
The governmentÕs own analysis showed that it received responses from 17 nationally based religious groups and that 47 per cent of these (eight responses) did not support the principle of a same-sex civil partnership scheme. 52 The analysis further showed that the government received 20 responses from a number of organizations representing individual religious groups and congregations and of these 85 per cent (17 responses) were not supportive. 53 The governmentÕs response to this opposition was to state that it would not Ôinterfere in matters that are clearly for religious groups to decide for themselvesÕ and that the Ôregistration of a civil partnership would be a purely civil process and involves no religious elementÕ. In order to achieve its commitment not to ÔinterfereÕ with religion, the government looked to the pre-existing legal framework regulating the solemnization of civil marriage as a model for creating civil partnership. As noted previously, since the commencement of the Act of 1836 it has been possible to solemnize marriage on the authority of superintendent registrarÕs certificate 55 in a register office, and subsequently approved premises, in a manner that must not involve any religious service. When marriage is solemnized in this way, the only aspect of the ceremony which directly corresponds with marriage that is solemnized according to a religious ceremony is in respect of the verbal declaration and contract made by the parties to be married in a registered building (places of religious worship other than those of the Church of England). In order to construct civil partnership in a way that divested the registration process of any religious quality, the government used the model of civil marriage and omitted the element of the declaratory and contracting words. This can be seen as an attempt to appease hostile religious groups by ensuring that the civil partnership registration process had no spatial or illocutionary similitude with religious marriage.
When the Civil Partnership Bill was debated in Parliament, the government stated that within the social and legislative framework of our societyÕ and its doubt that Ôthere will in practice be a sufficient distinction in law between marriage and registered same-sex partnershipsÕ.
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In response to these arguments, key supporters of the introduction of civil partnership rarely contested assertions regarding the ostensibly sacred quality of all marriage.
Rather, supporters sought to appease objectors by acceding to the claim that marriage retained a religious significance that made it distinct from purely secular civil partnership. For example, Alan Duncan MP asserted that Ô[w]hile marriage is an ancient institution with special religious significance, civil partnership is a secular legal arrangementÕ, and because a Ôreligious service is specifically banned during the Edward Leigh MP described this argument as Ôpure sophistryÕ designed to avoid affronting Ôreligious sentimentÕ. 71 However, whilst stressing the similarities between civil and religious marriage could be seen as a dubious way to distinguish marriage from civil partnership Ð particularly since, as discussed previously, marriage has long been solemnized in civil contexts by way of a purely secular ceremony Ð it was the omission of that shared aspect of civil and religious marriage (the verbal declaration and contract) from the civil partnership registration process that made it distinctive.
This omission provided the government with a significant means of assuaging ÔpeopleÕs deeply held views, particularly about religious marriageÕ. 72 As such, the enactment of the Civil Partnership Act 2004 was aided by the governmentÕs engineering of the spatial and illocutionary dimensions of the civil partnership only permit but welcome such a development, and it would be quite wrong to Lord Tebbit argued that allowing civil partnerships to be registered in religious premises would Ôequate civil partnership with marriageÕ because, as he problematically asserted, marriage is something that takes place in a religious space:
[C]ivil partnership is not a marriage, cannot be a marriage, never will be a marriage and should be treated entirely separately from marriage. Marriage is celebrated within a church. That is absolutely clear. Other forms of union between two persons are not celebrated within a church and I do not think that they should be. 83 These opponents asserted that the restriction on registering a civil partnership in religious premises was pivotal to maintaining the distinction between same-sex civil partnerships and opposite-sex marriage. ÔChristians and othersÕ, the Bishop of Chichester (John Hind) argued, Ôwill continue to resist any blurring of the distinction between marriage and civil partnershipÕ. 84 However, a central reason why a number of parliamentarians supported the repeal of the prohibition of registering civil partnerships on religious premises was that they were persuaded that it enhanced religious freedom rather than furthered sexual orientation equality. In other words, it was accepted that the issue, as Baroness Royall put it, was primarily concerned with Ôfundamental religious conscienceÕ rather than Ôcivil rights for lesbians and gay men.Õ 85 Much of the support for the repeal of the prohibition, therefore, can be seen to stem from the belief that it provided a mechanism to strengthen the capacity of religious organisations to exercise autonomy Ð which, importantly, included autonomy to refuse to register civil partnerships.
The Equality Act 2010 repealed the prohibition of registering a civil partnership in religious premises in England and Wales 86 and, following a consultation process,
Regulations were made to enable the approval of religious premises as places where the formation of civil partnerships could happen. 87 This did not affect the interdiction that Ô[n]o religious service is to be used while the civil partnership registrar is officiating at the signing of a civil partnership documentÕ. 88 As a consequence, although a civil partnership may be registered in religious premises, the Ôproceedings
[É] may not be religious in natureÕ. 89 This means that the proceedings must not include extracts from an authorized religious marriage service or from sacred religious texts, a religious ritual or series of rituals, hymns or other religious chants, or any form of worship 90 Ð although Ôreadings, songs, or music containing an incidental reference to a god or deity in an essentially non-religious contextÕ are permitted. same-sex and opposite-sex couples through the enforcement of a Ôgeography of exclusionÕ. 95 As we examine in the next section, the same hierarchical distinction is maintained by organized religions through the exclusion of same-sex couples from the spatial and illocutionary aspects of religious marriage.
LOCKING SAME-SEX COUPLES OUT OF RELIGIOUS MARRIAGE
In 2012, when the UK government announced its intention to make Ôcivil marriageÕ lawful for same-sex couples in England and Wales, it stated that Ômarriages solemnized through a religious ceremony and on religious premises would still only The governmentÕs branding of the religious protections in the Marriage (Same Sex Couples) Act 2013 as the Ôquadruple lockÕ was unintentionally apt because the protections essentially allow religious organizations to debar same-sex couples from premises and ceremonies that they make available to opposite-sex couples for the purpose of solemnizing marriage. The four ÔlocksÕ provide that: solemnizing samesex marriage in places of worship or in another place according to religious rites or Canon law relating to marriage to be contrary to statute law therefore represents an important legislative (and constitutional) event. 108 The practical effect of this provision is that it ensures that the Church of England can lock same-sex couples out of their churches and rites in respect of the solemnization of marriage.
The religious protections in the Marriage (Same Sex Couples) Act 2013 exist because of the acquiescence of legislators to religious intolerance of homosexuality. The government described these provisions as Ôpromoting religious freedomÕ 109 but their practical effect is to give religious organizations the freedom to discriminate against same-sex couples. This is problematic because if it is accepted that the solemnization of all religious marriage in English and Wales is state-sanctioned Ð insofar as marriage solemnized according to religious rites and usages can happen only by virtue of the statute law that regulates it Ð then the Marriage (Same Sex Couples) Act 2013
can be seen to give the stateÕs imprimatur to discrimination based on sexual orientation. In short, the state has enabled organized religions to offer opposite-sex couples access to their premises and to their ceremonies for the purpose of solemnizing marriage whilst explicitly permitting them to deny this access to samesex couples. Furthermore, it has shielded religious organizations from any legal claim of discrimination on the grounds of sexual orientation by providing them with a bespoke exception from law prohibiting discrimination in the provision of services to the public and the exercise of public functions.
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The exclusion of same-sex couples from religious marriage operates through the prohibition of solemnizing same-sex marriage in a vast number of religious premises. 
110 Equality Act 2010, sch. 3 pt. 6A as applicable to Equality Act 2010, s. 29. Prior to the enactment of the Marriage (Same Sex Couples) Act 2013, Equality Act 2010, sch. 3 pt. 6 already contained exceptions from the general prohibition of discrimination in the provision of services to the public and the exercise of public functions in respect of the religious solemnization of marriage and gender reassignment. This provision, which shields organized religions from any claim of discrimination if they refuse to solemnize a marriage on the basis that one of the parties has an acquired gender, is based on the same principle as the protections relating to same-sex marriage: it is designed to ensure the freedom of organized religions to refuse to solemnize the marriages of those couples who, in their view, do not comprise a man and a woman. The governmentÕs legislative approach to same-sex marriage appears logical within the historical context of marriage law that we described above, because it seems to maintain the long-standing distinction between civil and religious marriage that emerged in the nineteenth century. However, in this final section we suggest that one aspect of the legal framework regulating the solemnization of same-sex marriage significantly blurs the distinction between civil and religious marriage. This concerns the process by which same-sex couples may convert civil partnership into marriage. 
. This means that a church, for instance, can restrict membership or participation in its activities on the basis of sexual orientation, providing the restriction is imposed because it is necessary to comply with the doctrine of the organization or to avoid conflict with the strongly held religious convictions of a significant number of the religionÕs followers. However, if a religious organization contracts with a public body to carry out the provision of a service on that bodyÕs behalf then it cannot discriminate on the grounds of sexual orientation in the delivery of that service. or Ôreligious premisesÕ. 130 When a couple convert a civil partnership in religious premises they must engage in a three-step process: first, both parties to a civil partnership attend together in person before the superintendent registrar to provide certain required information; 131 second, the parties to the civil partnership along with the superintendent registrar attend the religious premises in which the conversion takes place to sign the conversion declaration (which must, inter alia, be a building or place wherein the relevant governing authority of the religion concerned has given written consent to the reading or celebration of a marriage service in the case of a same-sex marriage 132 ); third, a religious ceremony is Ôheld in respect of the marriage immediately following the conversionÕ. 133 In essence, then, the conversion of a civil partnership to a marriage in this way, although it takes place in religious premises, is an entirely civil process since the conversion is deemed complete once the parties to the civil partnership and the superintendent registrar have signed the conversion declaration. Although a religious ceremony (a blessing) may immediately follow the signing of the conversion declaration, the marriage is deemed to already exist at that point. Therefore, the conversion of a civil partnership to a marriage in religious Although the staged process whereby a civil partnership is converted to a marriage in religious premises is designed to conform to the historical logic that ÔcivilÕ and ÔreligiousÕ marriage are entirely distinct, it nevertheless uniquely and significantly ÔblursÕ this distinction. This is because the conversion process for the first time The second option available to Parliament to end discrimination against same-sex couples in respect of the solemnization of marriage would be to legislate to end the capacity of organized religions to solemnize marriage and instead to vest the power to authorize and solemnize marriage solely in the office of the superintendent registrar.
This would abolish religious marriage, but the existing two-stage process of civil marriage followed by religious ceremony could be retained. 144 Organized religions would maintain the capacity to refuse to provide same-sex couples with a religious ceremony following a civil marriage, but since any such ceremony would not Sikh faith communities have also gained admission in various ways to this pragmatic ÒsettlementÓÕ. 150 In other words, in order to make either of the legislative changes proposed above Parliament would need to significantly dismantle a religious settlement that is at the heart of British society. It is regrettable, in our view, that the current legislative framework regulating the solemnization of marriage will likely endure for a considerable period of time and, as a consequence, will perpetuate discrimination against same-sex couples. However, as we argued above, we also think it highly significant that Parliament has on two occasions been prepared to legislate in respect of the registration of civil partnership, and the conversion of civil partnership to marriage) in order to enable wholly civil functions to be carried out in religious spaces. In doing so, legislators have pragmatically massaged the established division between the civil and the religious spheres in order to address aspects of discrimination against same-sex couples. Nevertheless, since the current legislative settlement makes the access of same-sex couples to religious marriage dependent upon the consent of organized religions, it is almost certain that discrimination on the grounds of sexual orientation in respect of the solemnization of marriage will endure.
